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CORDOVA V. GRANT, EXECUTOR OF COTTON l 

Supreme Court of the United States 
Decided January 13, 1919 

Mr. Justice Holmes delivered the opinion of the court. 

This is an action of trespass to try title to land in Texas lying 
between the present and former bed of the Eio Grande. The plaintiff 
(the present defendant in error) alleged that his testator and those 
under whom the latter claimed had held the land under color of title 
from the State of Texas for the several statutory periods of limita- 
tion, and that the defendant unlawfully entered when the plaintiff 
had the legal title in possession as devisee. The jurisdiction of the 
District Court was based upon diversity of citizenship. The defendant 
pleaded that the plaintiff's title depended upon whether the land 
was within the United States, and that that depended upon whether 
the Rio Grande, established as the boundary in 1852, had changed 
its channel in such a way as to continue to be the boundary or not — 
the land in question having been upon the Mexican side of the river 
in 1852 and now being on the side of the United States. The de- 
fendant went on to allege that while the United States now exercises 
a de facto jurisdiction over the territory where the land lies, it does 
so with the admission by treaty and diplomatic correspondence that 
the boundary is unsettled, and that "the treaties and acts of the 
respective governments placing said boundary disputes within the 
jurisdiction of certain special authorities, of which this court must take 
judicial notice, must necessarily have deprived the courts of each of 
said republics of jurisdiction, ' ' 2 etc. On this ground it was prayed 

i 248 U. S. 413. 

2 The facts in the dispute between the United States and Mexico over this 
tract, known as "El Chamizal," growing out of the shifting of the bed of the 
Eio Grande River, the international boundary line between the two countries, 
are given in an editorial comment in this Journal for October, 1910, page 925. 
As stated in the editorial referred to, the dispute was referred for decision to 
the International Boundary Commission between the United States and Mexico, 
augmented by a Canadian jurist as umpire. The award of the Commission 
dividing the tract was rendered on June 15, 1911, and is printed in this Journal 
for July, 1911, page 785. The American Commissioner dissented {ibid., p. 813) 
and the United States protested against the award. — Ed. 
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that the court either dismiss the ease or stay the trial until the bound- 
ary should be established. Subject to this the defendant pleaded 
not guilty and the ten years statute of limitation of Texas. The 
plaintiff demurred to the plea to the jurisdiction as showing on its 
face that the United States and Texas were exercising de facto juris- 
diction over the land; set up that it was agreed between the United 
States and Mexico that Mr. Wilbur Keblinger 1 should decide what 
lands in the disputed territory were proper subjects of litigation in 
the courts of the United States and of Texas, that he had decided 
this land to be such, and that his finding had been acquiesced in by 
both governments. He further alleged that the Government of the 
United States always had claimed and now claims the land as belong- 
ing to the United States, and he denied all the defendant's allega- 
tions of fact. 

It was agreed that the patents from the State of Texas under 
which the plaintiff claimed bounded the grants on the Rio Grande, 
and that if the additions now in controversy had been made by accre- 
tion, they belonged to the plaintiff. It also was admitted, and agreed, 
that the court in deciding upon the demurrer might notice, that the 
United States, the State of Texas and the County and City of Bl Paso 
were then and for many years before exercising government control 
and political jurisdiction over the property in question and that the 
United States and State had enforced their laws over the whole of 
the same. It was agreed further that the court might take notice of 
the correspondence between the Secretary of State, the Mexican Am- 

1 On March 22, 1910, the United States Government proposed to the Mexican 
Government a modus vivendi, whereby, pending the settlement of the sovereignty 
of the Chamizal tract by the forthcoming arbitration, proceedings in ejectment 
cases against persons upon this tract claiming under Mexican titles should be 
postponed, pending an investigation by an officer of the United States to ascer- 
tain the facts of a prima facie Mexican title, and of actual possession under 
such title prior to March 15, 1910. If these facts were shown, the Government 
of the United States was to present to the court, through the United States 
Attorney, the diplomatic situation, and to request stay of proceedings, pending 
the outcome of the international arbitration under the treaty between the 
United States and Mexico of June 24, 1910. On June 9, 1910, this proposal 
was accepted by the Mexican Government, and pursuant to the agreement thus 
reached, Mr. Wilbur Keblinger, American Secretary of the International Bound- 
ary Commission, was appointed by the United States as the officer to pass 
upon the existence of prima facie Mexican titles and occupation under such 
titles. — Ed. 
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bassador and Keblinger, the opinion of the Boundary Commission, 
and the action of the United States thereon. It appeared from the 
documents that the United States, while admitting that the boundary 
line was in question between the two countries, never had admitted 
any derogation of its de facto jurisdiction over the tract ; that it had 
suggested to the Federal courts that as a matter of comity they should 
not put into execution writs of ejectment, etc., against persons alleg- 
ing Mexican titles, but that it found it necessary to limit this comity 
so as to exclude from it persons who had no prima facie Mexican 
titles in order to stop occupation by squatters who were taking ad- 
vantage of the Government's forbearance. Keblinger was appointed 
to determine what persons showed a prima facie title. He decided 
against the defendant and with the sanction of the Government in- 
formed the plaintiff that the Government would not object if he 
should proceed. 

The District Court sustained the demurrer to the plea to the juris- 
diction, and the only color of right to bring the case to this court 
by direct appeal consists in a suggestion that the construction of a 
treaty is involved. 

The decision of a court that it has jurisdiction on the ground 
taken by the demurrer simply means that the court finds the Govern- 
ment in fact asserting its authority over the territory and will follow 
its lead. It does not matter to such a decision that the Government 
recognizes that a foreign Power is disputing its right and that it is 
making efforts to settle the dispute. The reference to Keblinger and 
his finding are important only as showing that there is no present 
requirement of comity to refrain from exercising the jurisdiction 
which in any event the courts possess. Jurisdiction is power and 
matter of fact. The United States has that power and the courts 
may exercise their portion of it unless prohibited in some constitu- 
tional way. 

If the passage quoted from the answer is sufficient to open the 
contention that treaties had contracted for the establishment of a 
boundary commission with exclusive jurisdiction and so had prohib- 
ited the courts from dealing with the question, neither the validity 
nor the construction of any treaty was drawn in question; or if an 
attenuated question can be discovered it is no more than formal. 
A commission sat under the last of the treaties and its action was 
rejected by the Government as abortive. As the Government had 
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withdrawn its suggestion of comity so far as the present case is 
concerned, there was no reason why the court should not proceed to 
trial, and there is no reason why the present writ should not be dis- 
missed as it was in "Warder v. Loomis, 197 U. S. 619, and in Warder v. 
Ootton, 207 U. S. 582. It follows that some other questions argued 
cannot be discussed. Writ of error dismissed. 

PANAMA RAILROAD COMPANY V. BOSSE 1 

Supreme Court of the United States 
Decided March 3, 1919 

Mr. Justice Holmes delivered the opinion of the court. 

This is an action for personal injuries and consequent suffering 
alleged to have been caused, on July 3, 1916, by the Railroad Com- 
pany's chauffeur's negligent driving of a motor omnibus at an ex- 
cessive rate of speed in a crowded thoroughfare in the Canal Zone. 
The suit was brought in the District Court of the Canal Zone. The 
defendant, the plaintiff in error, demurred to the declaration gener- 
ally, and also demurred specifically to that part that claimed damages 
for pain. The demurrer was overruled and there was a trial, at 
which, after the evidence was in, the defendant requested the court 
to direct a verdict in its favor and, failing that, to instruct the jury 
that the plaintiff could not recover for physical pain. The instruc- 
tions were refused, the jury found a verdict for the plaintiff and the 
judgment was affirmed by the Circuit Court of Appeals. 239 Fed. 
Eep. 303 ; 152 C. C. A. 291. Followed in Panama R. R. Co. v. Toppin, 
250 Fed. Rep. 989. 

The main question in the case is whether the liability of master 
for servant familiar to the common law can be applied to this acci- 
dent arising in the Canal Zone. Subordinate to that is the one 
already indicated, whether there can be a recovery for physical pain. 
There is some slight attempt also to argue that the defendant's negli- 
gence was not the immediate cause of the injury, but as that de- 
pended upon the view that the jury might take of the facts and as 
there was evidence justifying the verdict, we shall confine ourselves 
to the two above-mentioned questions of law. 

i 249 U. S. 41. 



